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SUPREME COURT OF INDIA
Before —5.M. Sikri, C.J., AN. Ray, DG Palekar, S.M. Dwivedi and A K. Mukherjea, JJ.
. Civil Appeal No. 588 of .1972.
Decided on 23-2-1973.

Ghanshyam Das Shriva-stava. : A Appellant
Versus

State of Ms.lclhya Pardesh Respondent

Suspension Constitution of India, Article 311 (2)-Suspension pending departmental enquiry—Suspen- «

Enqury, Pay sion allowance not paid— Official not attending the enquiry for non payment of suspen-
and allowances. sion allowance—Order of dismissal hit by  Article 311 (2)-Employec was not afforded
opportunity to defend, : .

(Para 3).
JUDGEMENT

Ihwivedi J.—The appellant, Ghanshyam Das Shrivastava, was employed as a Focest Ranger by the
State of Madhya Pardesh. By a Government order, dated 31, 1964 - he wis put under suspension  with
effect from October 30, 1964. The Divisional Forest Officer, South Baster Division, directed him to
remain at Jagdalpur during the period of suspension. Certain charges wete framed agninst him, and
an enquiry was initiated. - He did not participate in the enquiry. The enquiry proceeded ex-parte.
On May 3, 1965 the enquirty officer submitted his report to  the Government. He found the charges
proved. He recommended that the appeliants should be dismissed from service. On June 8, 1946, the
Government passed an order dismissing him from service. Then he filed a write petition in the High
Court at Jabalpur. The writ petition was dismissed. He filed an appeal in this Court on the strength
of a certificate granted by the Hizh Court.

2. In this court the appellant’s main argument was that in the special circumstances of the case
he got no opportunity to defend himself before the enquiry officer. The place of enquiry was Jagdal-
pur which is 300 kilo meters away from Rewa where he was residing during his  suspension. No
subsistence allowance was paid to him, and he had no money to go to Jagdalpur to face the enquiry.
This Court took the view that if no subsistence allowance was paid to him and if he could  not go to
Jagdalpur and face the enquiry on account of non-payment of subsistence sllowance, the enquiry
would be vitiated and the order of dismissal could’ no be sustained. As the High Court had not
investigated the point raised by the appellant before this Court, the case was remanded to the High
Court with the direction that the High Crcurt should hear the parties on the question: “whether the
appellant was paid the subsistence allowance at aay time before the disposal of the hearing before
the Enquiry Officer, and whether on account of non-payment of the subsistence allowance he was
unable to appear before the Enquiry Officer”. The High Court was directed to dispose of the writ
petition in the light of its finding on the question.

3. In the High Court the appellant and the respondent filled affidavits in support of their case
on the question. Ona perusal of the eatire evidencs on record the High Court answered the question
against the appellant.”™ This appzal by spe:ial leave is directed against the order of the High Court
dismissing the writ pelition, _ -

g, The Court has found the following facts. The hearing of the case started before the
Enquiry Officer at Jagdalpur. in February, 1965, The case was heard on February 10, 11 and March
13, 1965. It appears thata part of the evidence for the Gowvernment was recorded  on these dates.
On March 20, 1965, the appellant received Rs. 312)- as subsistance allowance for the months of
November and December, 1964 and January, 1965. Further evidence for the Government was recorded
on April 3, 6 and 15, 1965, A second payment of Rs. 213/- as: subsistenec allowance was made to
the appellant on May 13,1965. As already. stated the Enquiry Officer  submitted his reportto the
Government on May 28, 1965, These facts plainly show that a part of the evidence had already bes=n

- recorded before the first payment of subsistence allowance was made to the appellant. Nover-
theless, the High Court has held that he was not unable to appear before the Enquiry Officer
on account of the non-payment of his subsistence allowance. The principal reassns given by the
High Court in support of its view are these.
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the enquiry as he had not been paid subsistance allowance and had no means of his own
to meet the expenses® of goingto Jagdalpur from Rewa for facing the enguiry.

(2) His affidavit gives no particulars about the sources of his income and the estimate of
expenses to be incurred by him in the enquiry and does not explain how he was unbale to
meet those expenses, ;

(3) The third class railway fare from Rewa to Jagdalpur is about Rs. 20/~. He would need a
few more rupees for expenses during his stay at Jagdalpur. He had been drawing a pay of
Rs. 300/~ per month. .

(4) After he was dlsmissed from service, he filed a writ petition in the High Court. After
his writ petition was dismissed by the High Court he came in appeal to this Court. This
shows that he had enough money to attend the enquiry at  Jagdalpur. The High Court
summed up:  *In all these circumstances we find that it was not ftnancial stringency which
prevented the petitioner from co-operating in the departmental enquiry but that he was
otherwise unwilling to do so.

5. With respect, we find it difficult to share the view taken by the High Court. Paragraph 5 of the
writ petition expressly alleges that on December 5, 1964, the appellant sent a letter to the Enquiry Officer
informing that unless he was paid subsistence allowance he would not be able to face the enquiry pro-
ceedings. The letter was filed along with the petition. It is = annexure H. The letter. staded that
“Until and unless I am paid subsistence allowance —— I catezorically refuse to face any proceedings
as [ have no capacity to do so because of acute shortage of funds”. (emphasis added). This is obviously
specific pleading on the point that for non-payment of subsistence allowance he was short of funds
and could not attend the enquiry. It is true that his affidavit does not give any particulars about his
sources of jncome and the estimate of expenses to beincurred in the enguiry. But it would prima
facie suggest that he had not otlier source of income except his pay. If he had no other sources of in-
come, he could not invent them for the purpose of mentioning them in the affidavit. More signifi-,
cantly, the Government affidavit does not allege that he had any other source of income except pay.
The fact that he had been drawing a monthly pay of Rs. 300/- till October 1964 would not necessarily
show that he had sufficient . money to enable him to go to Jagdalpur to attend  the enquiryin
February, 1965.  He was suspended on October 30, 1964 and thereafter he did not  get susbsistence
allowance until March 20, 1965. Having regard to the prevailing high prices, it is not possible to
draw any adverse inference against him from the mere circumstance that he had been receiving a
monthly pay of Rs. 300/- till O:tober, 1964. The fact that he filed a writ petition immediately on
passing of the order of dismissal and thereafter came in appeal to this Court, would not establish
that he had enough resources to  enable him to attend the enquiry. It seems to us that on the whole
the High Court has gone by coajectures and surmises. There is nothinz on therecord to show that
he has any other source of income except pay. Ashe did © not receive subsistence allowince which
was- made to him on March 20, 1955 after a part of the evidence had already been  recorded on
February 9, 10 and 11, 1965. The enquiry proceedings during those days are vitiated accordinsly. The
report of the Enquiry Officer baszd on that evilence is infe ted with the samz defect. Accordingly, the
order of the Government dismissing him from service cannot stand. It was passed in wviolation of the
provisions of Art. 311 (2) of the Constitution for the appellant did not receive a reasonable opportunity of
defending himsell in the enquiry proczedings. : s

6. Accordingly, we allow the appeal with costs. Setting aside the order of the ‘High Court, we
allow the writ petition and quash the order of the Government dated June 8, 1966 whereby the appellant
was dismissed from service. [t will be open to the Government to start a fresh enquiry in accordance
with law agaiast the appellant.
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