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No. 13/1/78-2-GS II
From

The Chief Secretary. to Government, Haryana.
To

1. All Heads of Departments, Commissioners,
Hissar & Ambala Divisions
and All Deputy Commissioners and
5.0.0s(Civil) in Haryana, and

2. The Registrar, .
Punjab and Haryana High Court and
All District and Sessions Judges in Haryana.

Dated Chandigarh, the Ist June, 1983,

Subject : Assistant Grade Examination—Instructions regarding-held uléra vircs-action required to  be
taken in consequence thereof in regard to promotions, seniority, confirmation etc.

Sir,

1 am directed to invite your attention to the composite Punjab Government instructions
noted in the margin-vide which a qualifying test, namely, Assistant Grade Examination, inter
alia, for purposes of prometion from Clerk to Assistant was required to be introduced in all
the Departments and a broad pattern (subject to suitable medifications by the Departments) for
regulating appointments to the cadre of Assistants in vogue in the composite Punjab Civil Secre-
tariat was required to be followed. This condition of passing Assistant Grade Examination for
being eligible for promotion to the rank of Assistant has been a  subject of Iitigation which
has ultimately come to close with the judgement of the Supreme Court in the case of State of
Haryana, etc. versus Shamsher Jung Bahadur, as reported in 1972 S.L.R. 441—444. For facility
of reference the following extracts from the relevant Judgement are quoted :—

(1) No. 4809-GII-57/21176, dated 23rd October, 1957))
(2.} No. 4119-GI-58[T1202, dated 5th September, 1958.))

Extract from the Judgement of Sub-Judge Ist Class, Sangrur, in the case of Harnam
Singh, son of Shri Ram Narain Singh of Barnala versus the State of Punjab.

“I see foree in this argument, according to the provisions of Article 309 of the Consti-
tution of India, it is only the Governor of State or the persons to whom  he
delegates the authority, who can make rules regulating the recruitment and  the
conditions of Service of the persons appointed to services and posts in connection
with the affairs of that State. In the present case, there is nothing on ths record
to show that the Governor had delegated this authority of his to the Chief Secra-
tary in the composite Panjab Government or to the Commissionzr of this Division
for issuing the said instructions. Therefore, the Chiel Szcretary to the Government
of this State could not direct the Commissioner of this Division to make rules
or issue the said instructions for filling the wvacancies in the cadre of Assist ants
in the offices of the Deputy Commissioners of this Division.”

(The High Court dismissed the appeal of the State of Punjab against the above judge-
ment on 18th September, 1964.)

Extract from the judgement 1972 S.L.R. 441—444 of the Suprems Court in the case
referred to above

“the first question arising for decision is whether the Government was competent to
add by means of administrative instructions to the qualifications preseribed under
the rules framed under Article 309, The High Court and Courts balow have come
to the conclusion that the Government was incompetent to do so.
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and Steno-typists) Rules, 1961, approval of the Government of India was considered necessary to
be obtained in cases where it involved departure to the this advantage from a specific condition
of service of an employee of the erstwhile State of Punjab and Pepsu in terms of sub-scction
(7T) of section 115 of the State Re-organisation Act, 1956. In other cases, the said rules will
have their due operation and effect without any prejudice because they guarantee in general, an
additional chance of promotion to the Stenographers and Steno-typists, as the case may be. But
a promottee of this category should not supersede any person who would have been entitled to
promotion on a particular date without the condition of passing the Assistant Grade Examination.

8. The action outlined above would result in the complete review of promotions made

in the Light of instructions dated 23rd October, 1957 or subsequent thereto whether by direct
application or otherwise,

Adjnstment of Promotions

9. The following principles may be adopted in regard to adjustment of promotions :—

(i) Those who were ignored for promotion in the Assistant Grade on the date they
would have been otherwise due for promotion, on the basis of seniority-cum-merit
formula, enjoined in composite Punjab Government instructions No. 9129-C-56/
3964, dated the 17th September, 1956 will have to be considered and if they are
found fit on the basis of the said formula on that particular date and if they
fulfil the condition of experience wherever prescribed, order of promotion be
issued in their case treating them to have been promoted on the sald date and
their pay fixed accordingly.

(ii) Those who were promoted on the date they were due for promotion on the basis
of their seniority without passing the Assistant Grade Examination but subject to
the condition that they will have to pass the examination and on their failure to
fulfil this condition were reveried. their reversions will have to be undone, subject
of course, to their fitness on the relevant date (the date of promotion to be assigned
to them on the basis of seniority) keeping in wview their record of service and
experience prescribed, if any. Similar treatment will have to be given to those
whose promotions were made in the rank of Assistants on temporary/adhoc basis
{due according to their seniority) although with no express condition of passing
the Assistant Grade Examination irrespective of the fact whether they had to be
reverted subsequently on the availability of persons qualified in this examination
or the arraneement continued impliedly on the assumption condition that they will

stand reverted as soon as candidates qualified in this examination would be avai-
lable.

(ii) While making readjustments of promotions as outlined at items (i) and (1) above,
obvipusly the relevant, dates of promotions will have to be ealeulated on the basis
of the dates of promotions of officials who, regardeless of their junior position
in the respective seniority list were promoted on qualifying the examination, and
the promotions will be adjusted according to the seniority and in the order in
which vacancies become awailable, the junior person going down in the list  of
promotees to the stage till his immediate senior (in the seniority list of Clerks)
is adjusted and a vacancy is available for the former’s prometion.

10, The condition of qualifying the said q:-;amiuiatic:n having become in wvalid and the
supersession caused by junior qualified candidates being untenable the former would revert unless

by virtue of their own seniority, they become entitled to promotion against available vacancies
as Assistants in the meantime,

Protection of emoluments

11. Emoluments of those persons who have to revert in the above eventuality either
as Clerk or of those who become too junior, to hold a higher rank of Head Assistant, Deputy

Sup-er:intcndeqt, Superintendent etc., as the case may be, will stand protected, if such emoluments
are drawn in any of the following cases :—

*(i) promotions made in terms of instructions No. 4809-GII-57/21176, dated 23rd October,

1957 as in vogue till 27-10-1970 ie. the date when the revised instructions were
issued  wide circular letter No. 8073-2GS-70 dated 27Tth October, 1970.
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not competent to alter the rules framed under Article 309 by means of adminis-
trative instructions. We are unable to agree with the contention of the State that
by issuing the instructions, in question, the Govt. had merely filled up a gap in
the ?;Ee:s. IThEsc rules can be implemented without any difficulty. We see no gap
in  the rules”

- 2. During the period this matter remained under consideration of the Supreme Court,
promotions to the rank of Assistant were required to be made as under, vide Haryana Govt.
Circular No. 8073-2GS-70, dated 27-10-1970 :—

(1) Services in respect of which rules contain a specific provision lor the holding of a
qualifying test for promotion to the post of an Assistant, tests should continue
to be held and promotion and seniority should be regulated accordingly.

(2) If the service Rules of a department do not contain any such provisien for the
holding of a qualifying test for promotion to the posts of Assistants and the tests
are held on the basis of executive instructions, further promotion should be made
without any test. The promotions should be made provisionally and it should be
made clear to the promotees that their promotions are subject to condition that
they will have to qualify the test when required to do so by the Govt

_ 3. Consequent upon the above mentioned instructions, relating to the condition of passing
Assistant Grade esamination having been declared ultra-vires of the Constitution by the Supreme
Court, it was decided by Harvana Govt., vide para 3 of the circular letter No. 5901-4GS-II-
73/23071, dated the 11th September, 1973, that the benefit should be given only to those officials
who went to the Courts and got decrees in their favour and they should be given due seniority
as if there was no requirement of passing the test in their cases, in pursuance of the instructions
issued by the Government in the year 1958 or the service Rules which were framed without
getting the  prior approval  of the Govt. of India as required under Section 115 of the State
Reorganisation Act, 1956. Government have reconsidered the whole matter throughly and have
now decided that the steps enumerated in the succeeding paras may be taken by all the Depart-
ments, where ever required.

Rescinding of Instructions

4. The instructions dated the 23rd October. 1937 and the 5th September, 1938, referred
to above and any subsequent instructions, issued with a view to elaborating the policy with re-
gard to promotion as Assistant including circular letter dated the 11th September, 1973 referred
to above should be deemed to have been rescined. Accordingly, the benefit is now to be given
to all officials irrespective of the fact whether or not they went to the Courts and got decrees
in their favour,

Vacating the Direct or Indircet ecffect of Instructions

5. The departments who were acting direcly on the basis of the aforesaid instructions
for imposing the condition of passing the Assistant Grade Examination before promotion or were
indirectly relaying upon these instructions, while giving effect to general provisions in their respec-
pective service rules that for promotion to the rank of Assistant, it shall be necessary to pass
such Assistant Grade Examination as specified by Government, shall also wvacate the effect of
the instructions in question. unless the departments concerned had made specific provision in the
form of Rules under Article 309 of the Constitution for holding such an examination.

Independent condition of Assistant Grade Examination not valid without the order of the competent
Authority.

6. In services in respect of which no rules have been framed so far and in respect of
which no order of the competent authority providing for holding of Assistant Grade Examination
in the manner specified in Article 309 or 320 of the Constitution of India or independent terms
and conditions relating to certain posts have been issued, the condition of Assistant Grade Exa-
mination imposed so far shall also not be walid.

Partial review of Promotion Regulated under Punjab Civil Services (Promotion of Steno-Graphers
and Steno-typists) Rules, 1961.

7. Tn resard in nromotions of Steno-tvnists to .the nosts of Head Assistant and  of
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dated 27-10-1970 referred to above) till 19th April, 1972 je. the date on which
the Supreme Court judgement was announced.

As a net resnlt of the above, the emoluments drawn up fo 19th Apri', 1972 will stand
protected,”

Senlority

12, Adjustment of promotions on the ahove lines will obviously necessitate recasting of
the Seniority lists. Action may be taken as follows ":—

(i) Seniority of the officials in the cadre of Assistants, Head Assistant, Deouty Superin-
tendent,” Superintendents, cte., as the case may he, shonld be recast by restoring
the infer se seniority as in the cadre of clerks subject of comrse to their suitability
for the higher rank as explained in paraeraph 9(i) above. This may be done with-
out taking into consideration the effect of the instructions reparding Assistant Grade
Examination now struck down hv the Hich/Supreme Court. The protection  in
respect of emoluments in terms of nara 11 above, if given will not, however,
be of any advantage in the seniority, whatsoever.

(i) The inter se seniority of Stenn-graphers sand Steno-tvpists who were promoted to
other ranks vis-a-vis promotee from eclerical line, will continue to be such as in the
ranks from which they were nromoted because their promotions to senior ranks
have not been struck down by the Court.

(i) The persons who were recruited as Assistants either by transfer or direct appoint-
ment, in accordance with the nrovisions of various service Rules, will not be
affected .in anvy manner in their seniority vis-a-vis promotees, which shonld nor-
mally as determined with reference to the date of continuous officiation. No sniner-
session in their case should take place merelv by recasting the seniority list. Thus
the senioritv list shall be recast firstly keeping in view the formula of one for one
and  secondly by bringing down to .correct places the persons who were promoted
by getting a jump in the seniority simply by passing the Assistant Grade Exami-
nation.

(i¥) The revised provisional lists in the promoted cadre(s) should be circulated by the
Denartments among the employees concerned and they should Invite objections
within a period of two months.

{(v) The Departments- while inviting objections on the brovisional seniority lists. should
make it clear that the seniority lists, would he further subject to approval by the
Government of India according to the States Reorganization Act, wherever annhcaiﬂc.
c.=. where the recasting of the seniority involves changes in those seniority lists
which were framed in consultation with the Government of India in terms of thc
States Reorecanisation  Act, 1956. The reference to Government of India in this
behalf should be made in a lucid manner giving complete background of the
matter especially the Supreme Court judgement.

(vi) The operation of the revised provisional seniority list should. however. be com-
menced immediately and should not be deferred till the approval of the Govern-
ment of  India. :

Confirmation

13, Confirmations too will have to be regulated in order of seniority as recast ahove,
firstly keeping in view the provision existing in most of the service Rules for determining seniority
on the basis of the dates of confirmation and secondly becanse this is a major service benefit
which should have accrued according to seniority. Of course. the successful performance of duties
during the period of probation or officiation, as the case may be, according to the nature of
post will be necessary. Consequently, those who become junior in the promoted rank shall have
to be deconfirmed after giving them an opportunity if no substantive vacancy is available to shift
their lien, or in the alternative additional supernumerary posts will have to be created. Readjust-
ment of confirmations and the need for additional posts should be assessed according to the
position in each Department.

L SR T S, W L. | T (.
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subject, of course, to any rules inter alia, those which might be framed for the purpose separately.
Those promoted so far on the basis of the seniority framed as a result of passing Assistant Grade
FExemination, shall vacate places in the higher ranks for the senior persons to step-in-and adjusted
according to their turn only if vacancies are awvailable.

Benefits to Retired Persons

15. Theose who have already been retived from service without having been promoted
or promoted lafer than the date they were entitled to be considered for promotion , according to
their senioritv as clerks without passing the Assistant Grade Examination, would also be entitled
to benefit of premotion according to the akove instructions. Their cases should be reviewed and
henefit of premotion and censequently raising of emoluments should form the basis of amount
of pension/death-cum-retirerrent gratuity 1o te afforded to them. There would be no effect of
these instructicns con these who have already been retired after having been promoted on  the
basiz of Assistant Crade TFxsminaticn because of the legal implication involved in the reduction
of their pension efc.

Musiration

16. In order to facilitate the examination of cases by different departments, an elaboration
of Government’s policy as explained in the preceding paragraphs is given im the form of an
illustration  in Annexure ‘A’

Scope of these Instructions Vis-a-Vis Previons Cases

17. As is clear from the background in which these instructions are being issued, their
scope s direetly related to the cases of promotion, seniority, confirmation etc., arising out of
Government’s general instructions issued,—vide Circular letter dated 23rd October, 1957, and subse-
auent thereto,—wide which the Assistant Grade Examination was required to be prescribed in all
the Departments of the State. Accordingly these revised instructions would amount to vacating
the condition of Assistant Grade Fxamination as if the instructions dated 23rd October, 1957
were not there and as such seniority in the clerical cadre alone would form the hasis for the
promotion, seniority and confirmations, except in cases regulated by the rules validly framed as
explained in para 5.

18, The Assistant Grade Fxamination/Test held in certain departments prior to the
issue of the aforesaid policy instructions dated 23rd October, 1957, are of course, not directly hit
by the Rulings in guestion. It is a different matter, if the judgements kept in view while issuing
these instructions mav have indirect bearing up to the practice adopted by the Department prior
to 23rd October., 1957. The Administrative Departments concerned are in a better position to
appreciate such cases and to make a realistic assessment about the legality of the practices adop-
ted by way of framing anv rules or by issuing anv instructions/an order of an executive nature.
This assessment be made in the context of the principles enunciated in the judgement referred to
in paragraph 1 of this letter. The Departments may, therefore, decide such cases in consultation
with Legal Remembrancer after taking into consideration the above principles as also the effect
of the orders having been challenged or otherwise. Since, this may entail revisions of the seniority
lists as notified under Sections 115 of the States Reorganisation Act, 1956, the departments should
also take the approval of the Government of India, wherever necessary.

Saving
bl

19, These nstructions have been issued subject to the following understanding and condi-
tions which should be carefully noted by all concerned for strict compliance :—

(i) that the grant of retrospective seniority and promotions "to™*non-petitioners is not
a legal obligation of the State Government;

(i) that Government wish to- be fair with the *non-petitioners within the administrative
limitations; and at the same time do not wish to create a hardship by placing
the junior petitioners above these non-petitioners as well as suppressing the latter
by those who were promoted earlier on passing the Assistant Grade Examination:

r

(iii) that Government have decided to give seniority on presumptive basis according to
criteria of seniority-cum-merit and by ignoring the condition of Assistant Grade
Examimnation in cases in which this condition was imposed without framing rules

* - - - 't - 1 - + n s . - -
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(iv) that Government would give the above seniority to *non-petitioners without any
liability of the payment of arrears of salary; and

(v) that Government would give the above  mentioned benefits only on’ the under-
taking to - be given by each employee concerned as per Annexure ‘B,

*Those who have not obtained any decreefjudgement from the Court in their  favour

Gist of Instructions

20. Within limitations ;explained ] above and on jthe § requisite _undertaking in Annexure
‘1, the net effect of these instructions would be to give the benefit of seniority to all Assistants
including those who have since retired from service, without giving the arrcars of pay.

However the arrears of pay already allowed to those who had gose in writ or obtained
a decree from the court in terms of the decree or judgement, as the case may be, will not he

recovered,

21. For facility of uniformity of action and liaison, the General Services Department
may please be kept informed of the action taken in this direction.

22. In view of the importancefurgancy of thematter, nacezssary astion as outlined above
may please be taken on priority basis.

Reccipt of this letter may please be acknowledged.
Yours faithfully,
Sdy-
(KULWANT SINGH)

Joint Secretary General Administration,
Jor Chief Secretary to Government, Haryana.

A copy is forwarded to the Financial Commissioner and Administrative Sccretaries to
Government, Revenue, Harvana, for information and similar necessary action,

Sd/-
(V.M. CHADHA)

Superintendent General Services-11
Jor Chiet Secretary to Government, Harvana.,

The Financial Commissioner, Haryana and the Administrative Secretaries to Govt,,
Haryana,

0.0, No. 13/1/78-2 GS II dated Chandigarh. the 1st June, 1983.
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ANNEXURE °*A?

A, B, C, E F, H and | were working as Clerks in the samie order ol seniority prior
to the issue of Government Instructions dated 23rd October, 1957. B and E qualified the Assis-
tants Grade Examination and were promoted as Assistants on 12th  September, 1938 and 13th
October, 1938 respectively on the availability of vacancies. A, C, F, H and [ were not promoted
as they could not pass the said examination. F and I qualified the cxamination on subsequent
occasions and were promoted as Assistants on 3rd December, 1960 and 10th January, 1962 res-
pectively, D and G were taken as Assistants by transfer and direct appointment on  4th November
1938 and 135th April, 1962 respectively. A and C have not been able to qualify the examination
uptil now, but have been pmmqicd as Assistants on adhoe basis. H, who also could not pass
the Assistant Grade Examination, it still working as Clerk. Their present seniority stands as under —

s

S5r. Mo, MName of official Date of promotion Femarks
Assistants

1. Mr. B’ 12.9.1958 Promotee

2. Mr. ‘E' 15.10.1958 Promotee

3, Mr., ‘¥ 4.11,1958 On transfer

4, Mr. ‘F 3.12.1960 Promotee

i Mr. ‘I 10.1.1962 Promaotee

6. Mr. G’ 15.4.1962 Direct

1. Mr, AT 10,12, 1963 Adhoc

8. Mr., 'C’ 8.1.1964 Adhoc
Clerk

1. Mr, ‘H’

Mow th:, SCI'HL‘JFIT}’ list of Asmtdnts is to bL l'L‘v']bEd ‘A’ being the senior most clerk
will have to be placed at Serial No. | and considered to have been promoted with effect from
12th September, 1958. ‘B’ will thus come down to Sr. No. 2 and take the place of 'E" on the
basis ol his own seniority and considered to have been promoted with effeet from 15th October,
1958, "I is a transferee and as such will not be affected. He will remain  at Serial No. 3.
“C7 being the next senior most Clerk is to be placed at Sr. No. 4 but his record prior to 3rd
December, 1960 (the Date on which next vacancy became available) being not satisfactory having
heen ignored, his place will be taken by ‘E’ who is found fit and will be considered to have
been promoted with effect from 3rd December, 1960. °‘F° who now vacates the post at 5r. No.4
will be placed at Sr. MNo. 3 and considered to have been promoted. with effect from 1lth Januvary,
1962 provided "C7 s again considered unfit on seniority-cum-merit basis and °“F is considered fit
for promotion prior to *C'. G’ being a direet recruit will maintain  his position at Sr. No. 6.
*C" who was ignored for promotion carlier, is now for promotion for the vacancy became avai-
lable on JOth December, 1963 and will thus be placed at Sr. No. 7.

‘H' who is still working as Clerk will get promotion on the basis of his
clerk and will be placed at Senal Noo 8. Since there are in all § posts, 1,
MNo. 5 will have to pe reverted as Clerk.

——

br No MName 1;:-1‘ 1hc oihclal

seniority as
. who was at Sr.
The revised seniority list would. therclore, be as under :—

Date of promotion

i. Mr. ,-fL’ 12.9.1958
2, Mr, ‘B’ 15.10.1958
3 Mr, IV 1.11.1938
4. Mr. °E’ 3.12.1960
5. Mr. ‘F’ 10.1.1962
6. Mr, 7 15.4.1962
1. Mr. ‘'C 10.12.1963
8. Mr. ‘H’ 8.1.1964
Clerk
1. Me, T

(Subject to protection of emoluments
as in para 12 of these instructions).
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ANNEXURE ‘B’

i : T R — o
at  present emploved as —meein - the department of
under the Government of the State of Harvana
do. hereby undertake that in case I am promoted to the post of Assistant with retorspective
effect in- terms of Haryana Government Instructions MNo. 13/1/78-2-GSII, dated 1-6-1983. [ will
not claim any arrears of pay becoming payable on account of such restrospective promotion.
I also agree that the said date of promotion as an Assistant may be treated only presumptive
for the purpoeses of grant of benefits of seniority and I do hereby voluntarily forego all rights
as  aforesaid.

I hereby further declare that I have given this undertaking of my own free will without
any  extraneous influence.

Dated : Signature
Designation
Full address

http://webl.hry.nic.in/servicerules/partl7-promotion/prom558-8.qif 3/23/2009



